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SUBJECT: LOS OSOSCEASEAND DESISTORDERS- OBJECTIONTO ThDIVIDUAL
REQUESTSFORDESIGNATEDPARTY STATUS

TheCentralCoastRegionalWaterQuality ControlBoard(CentralCoastWaterBoard)
ProsecutionStaffobjectsto all requestsfor designatedpartystatusotherthantherequestby the
Los OsosCommunityServicesDistrict (District).

1 Wereceivedaseriesofform letterrequests
requestingdesignatedpartystatus. Thelist ofrequestorsis at http://www.waterboards.ca.gov/
centralcoast/los%200sos/documents/FormLetterList.pdf.Al Barrowsubmittedtwo requests,one
in theform letterandoneby emaildatedFebruary5, 2006. DanielE. WickhamofPirhanaABC,
Inc. alsorequesteddesignatedpartystatus.

GailMcPhersoninadvertentlysubmittedalist ofpersonsthatattendedameeting,andthelist
wasattachedto aform letter. It is my understandingthat only thosemembersofthepublic who
submittedindividually signedform lettersrequestingdesignatedpartystatusarerequestingsuch
status.

TheDistrict’s letterof February14,2006,requestingdesignatedpartystatusalso includedlegalandfactual

argumentsanda list of documents.ProsecutionStaffreservesall rebuttalto suchargumentsfor our rebuttaldueon
March 13, 2006.
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Los OsosResidents

Form Letter

ProsecutionStaffrespondsto thepointsin theform letterasfollows:

I maybesubjectto a CDOin thefuturebasedon thesamefactsat issuehere. Collateral
estoppelmaypreventmefrom relitigating a matterdecidedin thishearing. I havean
interestin ensuringtheargumentsthatI want to presentarefairly presentedhere.
FactualdeterminationsbytheStateWater‘Boardor a courtmightaffectme.

In mostcases,interestedpersonsarelimited to policy comments. (Cal. CodeofRegs.,tit. 23,
§ 648.3(d).) In this case,interestedpersonshavetheright to submittechnicalevidenceand
expertopinionevidence,in additionto comments.Theirtestimonywill be limited to two
minutes,but testimonyfrom designatedpartieswill alsobelimited asnecessaryto avoid
duplicationandconductan orderlyhearing.Attorneysfor designatedpartiescanissue
subpoenas,butbothdesignatedpartiesandinterestedpersonsmustgo throughtheWaterBoard
Chairto obtainsubpoenas.(Cal. Codeof Regs.,tit. 23, § 649.6(b);Gov. Code,§§ 11450.05(b),
11450.20(a).)In someproceedings,interestedpersonsarenot entitledto receivecopiesof
documents.(Cal. CodeofRegs.,tit. 23, § 648.3(d).) In thiscase,relevantdocumentsand
communicationsarepostedon theWaterBoard’swebsiteandareavailableto everyone.
Therefore,in this casetheonly differencesbetweendesignatedparties’rights andinterested
persons’rightsareapotentiallylongerpresentation;theright to cross-examinewitnesses;and,
unlesstheChaireliminatesor consolidatesclosingargument,theright to makeaclosing
statement.ThepracticeofCentralCoastWaterBoardmembersis to questionwitnesses
extensively.Betweenthe five Boardmembershearingthis item andthe45 designatedparties,it
is unlikely that anyadditionalcross-examinationorclosingargumentwill be necessary.

Somepersonswho arenotdesignatedpartiesmayhavesite-specificargumentsthatwill not
otherwisebe addressed,ormight seekapprovalofaparticularalternativeto bimonthlypumping.
TheBoardneednot evenaddressthe issueofpermissiblealternativesto pumping;astheorders
areproposed,theExecutiveOfficerwill addressrequestsfor approvalof alternativesafterthe
orderstakeeffect. In acivil action,collateralestoppelonly appliesto partiesto thefirst action.
(7 Witkin, Cal.Proc.[

4th ed. 1997])Judgments,§ 388.) In an administrativeaction,therecord
from thishearingcouldbe includedin therecordofa subsequenthearing,but thepartiesto the
secondhearingcouldrespondto theevidencein thesubsequenthearing.

Evenif collateralestoppeldid apply, interestedpersonscanadequatelyprotecttheirown
interestssincetheHearingNoticeallows themto submitlegal andpolicy argumentsand
technicaldatato supporttheirposition. In addition,theDistrict is adesignatedpartybasedin
parton its positionthatits participationis necessaryto protectits individual constituents.Thus,
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theDistrict intendsto protectthe interestoftheseindividuals. Theseindividualssubmitted
identicalform lettersandasign-upsheetindicatingwho theywere,andtheDistrict’s requestfor

/designatedpartystatusincludedlanguageidenticalto theform letter. TheDistrict andthe
variousrequestorsarealreadyworkingtogether,andcancontinueto do soto theextentthey
deemnecessaryto protecteveryone’sinterest.

Noneoftherequestorsidentifiedanyspecificdeterminationsthatmight prejudicethem. It is
beyonddisputethat theprohibitiontookeffectin 1988,andthatall septicsystemdischarges
violatetheCentralCoastWaterQuality ControlPlan(BasinPlan). Noneofthe interested
personshassuggestedthat heorshehasatypeof sewagedisposalsystemotherthanan
individualonsitesystem. Interestedpersonscanadequatelyaddresspolicy issues— suchas
whethertheWaterBoard shouldrequireresidentsto complywith theBasinPlanthroughcease
anddesist(or cleanupandabatement)order,orwhen,orwhetherinterim measuresto protect
waterquality areappropriate— in theircapacityasinterestedpersons.

Theability oftheStateWaterResourcesControlBoard(StateWaterBoard)oracourtto issue
precedentialdecisionsis not enoughto conferpartystatuson everyonein Los Osos. TheState
WaterBoardandcourtsroutinelyissueprecedentialdecisionsthataffectnon-parties.Thatis the
purposeofaprecedentialdecision. Interestedpersonscanprotecttheirinterestsnowby
submittingwrittenevidenceandcomments,andpresentingpublic commentsatthehearing.
SincetheDistrict is purportingto representthe interestsofall residents,interestedpersonscan
furtherprotecttheirrightsby ensuringthattheDistrict adequatelyrepresentsthem. Finally, if an
interestedpersonis latersubjectto anorderorproposedorder,thepersoncanrequestahearing
on factualissuesatthattime. If ahearingis requiredto satisfydueprocessrequirementsor, if
not required,theWaterBoardgrantsahearingin its discretion,interestedpersonswhoarelater
subjectto orderscanpresentnewevidencethen.

Adding additionalpartiesnotcurrentlysubjectto anyenforcementactioncould impair the
orderlyconductofthis hearing. Sinceprejudiceto therequestorswouldnot result,Prosecution
StaffrequeststheChairto denytherequest.

• TheCentralCoast WaterBoardrequiredmeto submitmycommentswith this requestin
• order to discriminateagainstmebasedon content.

Thereis no supportwhatsoeverfor this allegationandwethereforedeclineto respond.In any
case,noneofthepersonsrequestingdesignatedpartystatuscompliedwith this requirement.
ProsecutionStaffrequeststheChairto eithermodify this requirement,or denyall requestsfor
failure to complywith theHearingNotice.
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• I did not havetimeto preparemycomments.

ProsecutionStaffrequeststheChairto considerthetiming in ruling on therequestors’failure to
submitcommentswith theirrequests.TheHearingNoticewasissuedonJanuary27, 2006. Due
to theshootingsattheGoletapostoffi,ce, somemail deliveriesweredelayedfor aweekor two.
Someinterestedpersonswerenotknownto theProsecutionStaffandthereforelearnedofthe
HearingNoticerequirementsatsomelaterdatethroughreadingthenewspaper,theDistrict’s
outreachefforts,orourwebsite. Sincethecommentsdo notappearnecessaryto decidethe
requests,ProsecutionStaffsuggeststhattheduedatesbeMarch 1, 2006,wheredesignatedparty
statusis granted,andMarch 8, 2006,for all others. Thesearethedesignatedparty/interested
personduedatesin theHearingNotice.

• Compilingcommentswouldbe a wasteoftimeWtheWaterBoardis goingto denymy
requestfor designatedpartystatus.

This statementis incorrectbecausethesecommentscouldbe submittedby interestedpersons.In
fact, interestedpersonshaveanextraweekto submittheircommentsandevidence.If the
requestorsbelievethatwouldbeawasteoftime, it is unclearwhythey/wouldseekdesignated
partystatusin thefirst place.

• Propertyownersarebeingdeemedguilty until proveninnocent.

Thebasisfor this complaintis unclear. As with everyordertheWaterBoardsissue,staff
memberswho arerecommendingtheordershavesubmittedproposedordersand explainedthe
basisto recommendtheorders. This is no different from acomplaintor legalbriefin acivil or
criminal proceeding.TheWaterBoardhasnotheardtheevidenceormadeadecisionon the
proposalandwill not do sountil thehearing.

Additional Informationfrom Al Barrow

Mr. Barrow’sFebruary5 emailprovidesinformationandargumentsin oppositionto the
proposedCDO requirements.Theemaildoesnot provideadditionalsupportfor Mr. Barrow’s
statusasadesignatedparty,butprovidesevidence,legalargumentandpolicy issuesthat apply
generallyto theentireproceeding.Mr. Barrowmaysubmittheinformationandargumentsasan
interestedparty,pursuantto theHearingNotice. ProsecutionStaffwill respondto themerits of
thepointsin theemail in ourresponseto interestedpartycomments(or rebuttal,if theChair
grantshis requestfor designatedpartystatus).
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DanielE. Wickham

Mr. Wickhamsells alternativetreatmentsystems.Althoughhisbusinesscouldbenefitfrom
WaterBoardordersallowing installationof alternativesystemsin lieu ofpumping,this is not the
typeofinterestthattheWaterBoardsgenerallyallow asabasisfor designatedpartystatus.
LobbyingtheCentralCoastWaterBoardto issueordersthatincreasehisbusinessis notan
appropriaterole for adesignatedparty.

In additionto his businessinterest,Mr. Wickham’sletterdiscussesalternativetreatment
technologyandresearchresults. He indicateshewill submitadditionalinformationon these
matters. TheHearingNoticeallowshim to submitthis informationasaninterestedperson.
WaterBoardstaffwill respondto thetechnicaldiscussionin Mr. Wickham’s letter,andany
othertimely submittalswereceivefrom him, in ourresponseto interestedpartycomments.

cc: Philip G. Wyels,0CC [via emailonly]

CentralCoastWaterBoardWebsite

All personsrequestingdesignatedparty
status[via emailonly,whereemail
addressesareavailable]

All designatedpartieswho have
submittedemailaddresses[via email
only]

All otherdesignatedparties[via U.S.
mail]
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